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EDITORIAL NOTES. 


The large number of acts passed by the last Legislature and ap- 
proved by the Governor, numbering 413 chapters in all and taking up 
817 pages, are too numerous and varied to permit of comments upon 
even those which may be considered important. The chief measures 
did not go into effect until July 1 or 4. We note a few of the acts and 
may note others next month. 

Chapter 31 is the act abolishing estates and interests of dower and 
tight of dower and curtesy, as well as amending certain provisions of 
the act relating to descent. The radical portion of this act, abolish- 
ing rights of dower, etc., is likely to be attacked upon the ground of un- 
constitutionality. The measure is one in which we do not believe, and 
we foresee in it complications, annoyances and a want of true equity. 

Chapter 93 is the act constituting a “Council for Judicial Proce- 
dure,” whose duty is stated to be “to consider the operation of statutes 
and rules of Court relating to judicial procedure in all the Courts to in- 
quire into and examine defects in the said statutes or rules or in their 
operation, and to report to the Governor of the State and to the Legis- 
lature from time to time, and at least once in every two years, what, if 
any, amendments, additions or alterations are in their judgment ex- 
pedient.”” This council is to consist of the Chancellor, one Vice-Chan- 
cellor, to be named by him, the Chief Justice, one Associate Justice to 
be named by the Supreme Court, the Attorney-General, and three coun- 
sellors-at-law to be designated by the Governor. This is a decided in- 
novation in legal reform proceedings, but it ought to prove of substantial 
merit. 

Chapter 13 amends the act for the transfer of causes between the 
law and equity Courts. 

Chapter 116 is the new act concerning practice in the Courts of 
Chancery, intended to simplify actions in Chancery in a manner similar 
to those already incorporated in the Practice Act. This, while a supple- 
ment, is to be known as “The Chancery Act (1915).” There are only six 
forms attached to this act, but they well indicate the brief character of 
the pleadings hereafter necessary in suits in equity on foreclosure. 

Chapter 177 makes a distinction in the cost of recording of deeds, 
mortgages and “all documents,” when the printing and typewriting em- 
ployed is of ten-point face and eight-point space between the lines or less. 
The act is badly drawn, leaving various uncertainties as to its exact 
meaning. If the instrument is entirely written, the fee of ten cents per 
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folio is distinctly stated, and so if written and printed or typewritten with 
the type as stated, the same fee is fixed. But the clause “c. When print- 
ed or typewritten in whole or in part with type of less than ten (10) point 
face, with less than eight (8) point space between the lines, in broken 
measure, tabular, schedule or figure work, twenty cents per folio,” is 
going to give trouble because of the omission of the word “or” after the 
.word “lines.” If the object of this act be to compel the reprinting of 
all legal documents now for sale by printers or stationers, the point has 
been gained, but solely at the expense of the publishers of legal blanks 
and without any benefit, that we can see, to anybody. On the contrary 
the burden is placed upon the people of the State, who must pay for the 
recording of documents doubly charged by the act. In other words, 
we deem it a bad and inexcusable piece of legislation. 

Chapter 334 will prevent, hereafter, municipalities from charging a 
higher rate than eight per centum per annum upon taxes in arrears. 

Chapter 228 permits cities governed by boards of commissioners to 
be governed by either three or five commissioners as may be desired. 

The various acts relating to the simplification and consolidation of 
various State departments are scattered among the laws and will be 
noticed next month. 





A committee of the American Institute of Criminal Law and Crim- 
inology consisting of Prof. W. E. Mikell of the University of Pennsyl- 
vania, Prof. E. R. Keedy of the Northwestern University and Dean 
Harlan F. Stone of Columbia University, recently prepared and pub- 
lished “A Proposed Draft of a Code of Criminal Procedure,” which is 
likely to attract the attention of criminal lawyers and Judges in all the 
States, and doubtless of the American Bar Association. The object of 
the suggested code is not simply to create uniformity in criminal prac- 
tice, but also to prevent the miscarriage of justice. The simplicity of 
the suggested pleadings is thus outlined in the report by the chairman 
of the committee: “Briefly expressed, the proposed system of criminal 
accusation is this. The first pleading on the part of the State, be it an 
indictment, information or some other formal pleading, need only state 
the offense which is to be proved against the person accused. If this be 
stated such pleading is sufficient to give the Court jurisdiction, and if 
the accused requests no further information, it is sufficient to warrant 
and sustain a trial agd judgment. If, however, the defendant does re- 
quest information as to the transaction to be proved, e. g., if he wishes 
to know the name of his victim or description of property taken or in- 
jured, the first pleading may be supplemented by another or other plead- 
ings known as ‘bills of particulars.’ There is nothing contained in the 
act to prevent the stating of the transaction in the first pleading and the 
expectation is that under Section 6 such information will usually be 
found in the first pleading. The permissive use of supplemental plead- 
ings does away with the necessity which existed at common law of 
recommencing the entire proceedings. The penal codes of New Zeal- 
and and Canada, which are almost exactly the same and are adaptations 
of the code proposed for England by H. L. Stephen and approved by the 
Law Barons, [see Report of Committtee E in ‘Journal of Criminal Law 
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and Criminology,’ Vol. 1, p 589 (1910),] provided for this system of 
criminal pleading, as does the Criminal Procedure Code of India. Only 
one American State has adopted a system even approximating the sys- 
tem here proposed. That State is Massachusetts (R. L. 1902, ch. 218), 
the statute of which has been closely followed in this Act.” Because of 
the importance of the subject, and in order that all our readers may see 
the proposed code, the full text is given following this note. 





PROPOSED DRAFT OF A CODE OF CRIMINAL PROCEDURE. 


(As to the origin of this draft, see preceding Editorial Note). 


Section 1.—Interpretation—In this act: 

The singular number includes the plural and the plural includes 
the singular. 

The masculine gender includes the feminine and neuter genders. 

The words “person,” “accused” and similar words include, unless 
a contrary intention appears, public and private corporations. 

The term “act” or “doing of an act” includes “omission to act.” 

The word “property” includes any matter or thing upon or in 
respect to which any offense may be committed. 

The word “indictment” includes information, presentment, com- 
plaint and any other formal written accusation as well as indictment. 

The word “indictment,” unless a contrary intention appears, in- 
cludes any count thereof. 

The term “writing,” “written,” and any term of like import in- 
cludes words printed, painted, engraved, lithographed, photographed 
or otherwise copied, traced or made visible to the eye. 

The term “the court,” unless a contrary intention appears, means 
the court before which the trial is had. 

The term “the offense” means the specific offense constituted by 
the acts or omission of the accused, as distinguished from the term 
“the transaction,” which means the particular acts, facts and circum- 
stances which distinguish the offense committed from other offenses 
of the same nature. Thus robbery, murder and larceny are different 
“offenses” and the robbery of C. D. and the robbery of E. F. are dif- 
ferent “transactions.” 

Section 2.—Caption.—Any defect, error or omission in the cap- 
tion or commencement of an indictment may be amended, but if not 
amended is cured by a verdict. 

It is unnecessary to allege that the grand jurors were impanelled, 
sworn or charged, or that they present the indictment upon their oaths 
or affirmations. . 

Section 3.—Conclusion.—The indictment need contain no formal 
conclusion except such conclusion as is required by the constitution of 
the state. 

Section 4.—Form.—The indictment may be substantially in the 
following form: 

In the (here give the name of the court) * * * term 19 , 
(here give the name of the body politic) vs. (here give the name or 
description of the accused). 
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The grand jury of the county of do present 
that (here give name or description of the accused) (here set forth the 
offense and transaction according to the rules hereinafter enunciated). 

Section 5.—Validity of Indictment.—Every indictment is valid 
which indicates the offense for which the accused is being prosecuted 
in one or more of the following ways: 

(1) The indictment may indicate the offense by using the specif.c 
name given to the offense by the common law or by a statute. 

(2) The indictment may indicate the offense by stating so much 
of the definition of the offense either in terms of common law or of 
the statute defining the offense or in terms of substantially the same 
meaning as is sufficient to give the court notice of what offense is 
intended. 

Every indictment which indicates an offense in one or more of 
the above ways shall be considered to allege that every condition re- 
quired by law to constitute the offense indicated was fulfilled in the 
particular case. 

The words and phrases used in any indictment to indicate an 
offense shall be deemed to have been used in the sense attached to them 
by the law under which the offense is punishable. 

Section 6.—Sufficiency of Indictment.—Every indictment is valid 
and sufficient which indicates the offense under Sec. 5, and contains 
so much detail of the circumstances of the transaction and such par- 
ticulars as the person (if any) against whom and the thing (if any) in 
respect to which the offense was committed as are necessary to identify 
the transaction and to give the accused reasonable notice of the facts. 

No indictment which indicates the offense under Sec. 5 shall be 
quashed, set aside, or dismissed, nor shall any demurrer thereto be 
sustained on the grounds that it fails to identify the transaction, but 
the accused shall in such cases be entitled to a bill of particulars in 
accordance with the provisions of Sec. 8. 

Section 7.—Forms for Specific Offenses—The following forms 
may be used in the cases in which they are applicable, but any other 
forms authorized by this or any other law may be used: 

Adultery. 

A. B., a married man, committed adultery with C. D., or A. B. 
committed adultery with C. D., a married woman. 
Affray. « 

A. B. and C. D. made an affray. 

Assault. 
A. B. assaulted C. D. 
Assault and Battery. 

A. B. committed an assault and battery upon C. D. 
Assault with Intent. 

A. B. assaulted C. D. with intent to murder, or kill, or rob, of 
maim him (as the case may be). 

Arson. 
A. B. committed arson by burning the dwelling house of C. D. 
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Attempt. 

A. B. attempted to steal from C. D. A. B. attempted to commit 
larceny of the goods of C. D. A. B. attempted to commit burglary of 
a building belonging to C. D. 

Burglary. 

A. B. committed burglary of the house of C. D. 

A. B. broke and entered the dwelling house of C. D. in the night 
time with intent to commit larceny, or murder, or robbery therein (as 
the case may be). 

Conspiracy. 

A. B. and C. D. conspired together to murder E. F., or to steal the 
property of E. F., or to rob E. F. (as the case may be). 
Forgery. 

A. B. forged a certain instrument purporting to be a promissory 
note (or describe instrument or give its tenor or substance). 
Larceny, Embezzlement and False Pretences. 

A. B. stole from C. D. one horse of the value of more than one 
hundred dollars. 
Murder. 

A. B. murdered C. D. (add a statement of the degree of murder if 
murder in the first degree is not intended to be charged). 
Manslaughter. 

A. B. killed C. D. (add a statement of the degree or form of man- 
slaughter if the highest degree or form of manslaughter is not intended 
to be charged). 

Perjury. 

A. B. appeared as a witness in a case between C. D. and FE. F. being 
heard before the (set forth the tribunal) and committed perjury by testi- 
fying as follows (set forth the testimony). 

Rape. 

A. B. raped or ravished C. D. 
Robbery. 

A. B. robbed C. D. 

Section 8.—Bills of Particulars.—(a) When an indictment indicates 
an offense in accordance with Sec. 5 but does not inform the accused of 
the nature and cause of the accusation against him, the prosecuting of- 
ficer may of his own motion, and shall when ordered by the Court, which 
in all cases shall so order at the request of the accused, file a bill of 
particulars as may be necessary to give the accused information of the 
nature and cause of the accusation against him. 

(b) When information not set out in the indictment or in any 
previous bill of particulars, or not given to the accused in the course 
of the proceedings against him is desirable for the defense of the accused 
upon the merits of the case, the prosecuting officer may of his own 
motion or on request of the accused, and shall upon being ordered by 
the Court, which may so order of its own motion or on motion of the 
accused, file a bill of particulars of such matters. In determining wheth- 
er further information and if so what information is desirable for the de- 
fense of the accused upon the merits of the case, the Court shall con- 
sider the whole record of the case and the entire course of the proceed- 
ings against the accused. 
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Supplemental bills of particulars may be filed under conditions 
above stated. 

Each bill of particulars furnished shall amend the indictment and 
each and every previous bill in all matters alleged therein in order to 
identify the transaction in which an inconsistency, repugnancy or more 
detailed allegation appears. 

When any bill of particulars as aforesaid is delivered to the Court, 
it shall be filed with the indictment, and a copy thereof given to the 
accused upon his request. 

When any bill of particulars as aforesaid is delivered the trial shall 
proceed in all respects as if the indictment had been amended in con- 
formity with such bill of particulars. 

Section 9.—Quashing the Indictment.—If the statement of the 
particulars in any bill of particulars furnished under Sec. 8 is incon- 
sistent with the commission of the offense indicated in the indictment, 
or shows on its face that an indictment for such offense is barred by the 
Statute of Limitations, the court may quash the indictment unless the 
prosecuting officer shall file another bill of particulars which so states 
the transactions as to show that the transaction constitutes the offense 
indicated in the indictment, and that it is not barred by the Statute of 
Limitations. 

Section 10.—Name of Person Accused.—lIn any indictment or bill 
of particulars it is sufficient for the purpose of identifying the accused 
to state his true name, to state the name, appellation or nickname by 
which he has been or is known, to state a fictitious name, or to describe 
him as a person whose name is unknown or to describe him in any 
other manner. In stating the two names or the name by which the 
accused has been or is known or a fictitious name, it is sufficient to 
State a surname, a surname and one or more Christian name or names, 
or a surname and one or more abbreviations or initials of a Christian 
name or names. 

If the accused be a corporation, it is sufficient to state the true 
corporate name or any name or designation by which it has been or 
is known. This is a sufficient averment that the corporation is a cor- 
poration and that it was duly incorporated according to law. 

If the court before which the prisoner is arraigned or called upon 
to plead is satisfied by affidavit and hearing thereof or by other means 
that the person arraigned or called upon to plead is not the person 
intended to be indicted, it shall discharge such person from custody 
under such indictment. 

If in the course of the proceeding the true name of a person in- 
dicted otherwise than by his true name is disclosed by the accused or 
by the evidence, the court shall on motion of the accused or of the 
prosecuting officer, and may without such motion, insert the true name 
of the accused wherever his name appears otherwise in the indictment 
and record, and the proceedings shall be continued against him in his 
true name. 

No indictment or bill of particulars need state the addition, degree, 
estate, mystery, occupation, title or residence of the accused. 
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In no case is it necessary to aver or prove that the true name of 
the accused is unknown to the grand jury. 

Section 11.—Time.—The indictment need contain no direct alle- 
gation of the time of the commission of the offense except such as is 
necessary to indicate the offense under Sec. 5. 

The allegation of the indictment that the accused committed the 
offense shall in all cases be considered an allegation that the offense 
was committed before the finding of the indictment, after it became 
an offense, and within the period of limitations prescribed by law for 
the prosecution of the offense. 

All allegations of the indictment and bill of particulars shal!, unless 
properly stated otherwise, be considered to refer to the same time. 

Section 12.—Place.—The indictment need contain no direct alle- 
gation of the place of the commission of the offense except such as is 
necessary to indicate the offense under Sec. 5. 

The allegation of the indictment that the accused committed the 
offense shall in all cases be considered an allegation that the offense 
was committed within the territorial jurisdiction of the court. 

All allegations of the indictment and bill of particulars shall, un- 
less properly stated otherwise, be considered to refer to the same place. 

Section 12.—Means.—The indictment need contain no allegation 
of the means by which the offense was committed except such as is 
necessary to indicate the offense under Sec. 5. 

Section 14.—Value and Price.—The indictment need not allege the 
value or price of any property unless an allegation thereof is necessary 
to indicate the offense under Sec. 5, and in such case it is sufficient to 
aver that the value or price of the property equals or exceeds the cer- 
tain value or price which determines the offense. The facts which give 
the property such value need not be alleged. 

Section 15.—Ownership.—It is not necessary to allege ownership 
of any property mentioned in an indictment unless such allegation is 
necessary to indicate the offense under Sec. 5. 

In all cases in which an allegation of ownership of any property 
in an indictment or bill of particulars is supported by proof of a right 
of possession of such property any statement in the indictment or 
bill of particulars which implies possession of such property by such 
person is a sufficient allegation of ownership. 

Section 16.—Intent.—In an indictment in which it is necessary 
for the purpose of indicating the offense under Sec. 5 to allege an 
intent to defraud or injure, it is sufficient to allege generally an intent 
to defraud or injure without alleging an intent to defraud or injure 
any particular person. 

Section 17.—Characterization of Act.—The indictment need not 
allege that the offense was committed or the act done “feloniously” or 
“traitorously” or “unlawfully” or “with force and arms” or “with 
a strong hand” nor need it use any phrase of like kind otherwise to 
characterize the offense, nor need it allege that the offense was com- 
mitted or the act done “burglariously,” “wilfully,” “knowingly,” 
“maliciously,” “negligently,” nor need it otherwise characterize the 
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manner of the commission of the offense unless such description is 
necessary to indicate the offense under Sec. 5. 

The indictment need not contain the words “as appears by the 
record” or any other words of similar import. 

The indictment need not allege any matters not required to be 
proved. 

Section 18.—Descriptive Allegations (General).—In an indictmen 
in which it is necessary for the purpose of indicating the offerse under 
Sec. 5 to describe any person, place or thing, it is sufficient to describe 
such person, place or thing by any term which in common understand- 
ing embraces such person, place or thing and in common understand- 
ing does not include persons, places or things which are not by law 
the subject of or connected with the offense. 

Section 19.—Name of Person Other Than Accused.—In any in- 
dictment or bill of particulars furnished under the provisions of sub- 
section (a) of section 8 of this act, it is sufficient for the purpose of 
identifying any person other than the accused to state his true name, 
to state the name, appellation or nickname by which he has been or 
is known, to state a fictitious name, to state the name of an officer or 
position held by him, to describe him in any manner or to describe him 
as “a certain person” or by words of similar import. In stating the 
true name of such person or the name by which such person has been 
or is known it is sufficient to state a surname or a surname and one 
or more Christian name or names or a surname and one or more abbre- 
viations or initials of a Christian name or names. 

It is sufficient for the purpose of identifying any group or asso- 
ciation of persons, not incorporated, to state the proper name of such 
group or association (if such there be), to state any name or designa- 
tion by which the group or association has been or is known, to state 
the names of all the persons in such group or association or of one or 
more of them, or to state the name or names of one or more persons in 
such group or association, referring to the other or others as “another” 

r “others.” 

It is sufficient for the purpose of identifying a corporation to state 
the corporate name of such corporation, or any name or designation 
by which such corporation has been or is known. 

It is not necessary for the purpose of identifying any group of 
association of persons or any corporation to state the legal form of such 
group or associatien of persons or of such corporation. 

In no case is it necessary to aver or prove that the true name of any 
person, group or association of persons or corporations is unknown to 
the grand jury. 

If in the court of the trial the true name of any person, group of 
association of persons. or corporation identified otherwise than by the 
true name is disclosed by the evidence, the court shall, on motion of 
the accused, and may without such motion, insert the true name in the 
indictment or bill of particulars wherever the name appears otherwise. 

Section 20.—Properly Described as Money.—In an indictment . 
bill of particulars furnished under the provisions of sub-section (a) of 
section 8% of this act, for larceny, embezzlements, robbery, obtaining 
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property by false pretences, receiving stolen property or for any other 
criminal conversion or misappropriation of property, where the offense 
relates to currency, treasury notes, certificates, banknotes and other 
securities intended to circulate as money, and promissory notes, checks, 
drafts, bills of exchange, postal orders, and all other negotiable securi- 
ties for debt or evidence of debt or any of them it is sufficient to de- 
scribe the same or any of them as money, without specifying the par- 
ticular character, number, denomination, kind, species, or nature thereof. 

Section 21.—Property Described as Funds.—In an indictment or 
bill of particulars furnished under the provisions of sub-section (a) of 
section 8 of this act, for larceny, embezzlement, robbery, obtaining 
property by false pretences, receiving stolen property or for any other 
criminal conversion or misappropriation of property where the offense 
relates to certificates of stock, stocks, bonds, bills of lading, mortgages 
and all other non-negotiable securities for debt or evidence of debt or 
property, or any of them it is sufficient to describe the same or any of 
them as funds, without specifying the particular character, number, 
denomination, kind, species or nature thereof. 

Section 22.—Description of Written Instrument.—Whenever in an 
indictment or bill of particulars furnished under the provisions of sub- 
section (a) of section 8 of this act, an allegation relative to any instru- 
ment which consists wholly or in part of writing or figures, pictures 
or designs is necessary, it is sufficient to describe such instrument by any 
name or description by which it is usually known or by its purport 
without setting forth a copy or facsimile of the whole or any part 
thereof. 

Section 238.—Description of Written Matter—Whenever in an in- 
dictment or bill of particulars furnished under the provisions of sub- 
section (a) of section 8 of this act, an averment relative to any spoken 
or written word or to any picture is necessary, it is sufficient to set forth 
such spoken or written words by their general purport or to describe 
such picture generally without setting forth a copy or facsimile of such 
written words or such picture. 

Section 24.—Meaning of Words and Phrases.—The words and 
phrases used in an indictment or bill of particulars are to be construed 
according to their usual acceptation, except words and phrases which 
have been defined by law or which have acquired a legal signification, 
which words and phrases are to be construed according to their legal 
signification and shall be sufficient to convey such meaning. 

Section 25.—Previous Convictions—-Whenever it is necessary to 
allege a prior conviction of the accused in an indictment it is sufficient 
to allege that the accused was at a certain stated time, in a certain stated 
court, convicted of a certain stated offense, giving the name of the 
offense, if it have one, or stating the substantial elements thereof. 

Section 26.—Private Statutes—In pleading a private statute or a 
tight derived therefrom it is sufficient to refer to the statute by its title 
and the day of its passage or in any other manner which identifies the 
statute and the court must thereupon take judicial notice thereof. 

Section 27.—Judgments.—In pleading a judgment or other de- 
termination of, or a proceeding before any court or officer, civil or 
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military, it is unnecessary to allege the facts conferring jurisdiction 
on such court or officer, but it is sufficient to allege generally that such 
judgment or determination was duly given or made or such proceed- 
ings had. 

Section 28.—Exceptions._-No indictment for any offense created 
or defined by statute shall be deemed objectionable for the reason that 
it fails to negative any exception, excuse Or proviso contained in the 
‘statute creating or defining the offense. 

The fact that the charge is made shall be considered as an alle- 
gation that no legal excuse for the doing of the act exists in the par- 
ticular case. 

Section 29.—Alternative Allegations—In an indictment or bill 
of particulars for an offense which is constituted of one or more of 
several acts, or which may be committed by one or more of several 
means, or with one or more of several intents, or which may produce 
one or more of several results, two or more of such acts, means, intents, 
or results may be charged in the alternative. 

Section 30.—Indirect Allegations——No indictment or bill of par- 
ticulars is invalid or insufficient for the reason merely that it alleges 
indirectly and by inference instead of directly any matters, facts and 
circumstances connected with or constituting the offense, provided that 
the nature and cause of the accusation can be understood by a person 
of common understanding. 

Section 31—Larceny and Stealing—The terms “larceny” ard 
“stealing” when used in any indictment have each the following signifi- 
cation: The criminal taking, obtaining or converting of personal 
property; including all forms of larceny, embezzlement and obtaining 
by criminal false pretence. 

In an indictment for larceny, embezzlement, or obtaining by 
criminal false pretence, it is sufficient to allege that the accused stole 
the property which is the subject of the offense, and such indictment 
shall be supported by proof that the accused committed larceny of the 
property or embezzled it or obtained it by criminal false pretence. 

Section 32.—Libel—An indictment for libel need not set forth 
any extrinsic facts for the purpose of showing the application to the 
party libelled of the defamatory matter on which the indictment is 
founded, but it is sufficient to state generally that the same was pub- 
lished concerning hig. 

Section 33.—Perjury and Kindred Offenses.—An indictment or 
bill of particulars for perjury or for subornation of, solicitation, con- 
spiracy or attempt to commit perjury is sufficient which indicates the 
offense for which the accused is prosecuted, the nature of the cor- 
troversy in respect of which the offense was committed and _ before 
what court or officer the oath was taken or was to have been taken, 
without setting forth any part of the records or proceedings with which 
the oath was connected, and without stating the commission or at- 
thority of the court or other authority before whom the perjury was 
committed or was to have been committed or the form of the oath or 
affirmation or the manner of administering the same. 
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Section 34.—Homicide.—In an indictment for murder it is suffi- 
cient to charge that the accused murdered the deceased, adding a state- 
ment of the degree of murder, if murder in the first degree is not in- 
tended to be charged, and in an indictment for manslaughter it is suff- 
cient to charge that the accused killed the deceased, adding a statement 
of the degree or form of manslaughter if the highest degree or form of 
manslaughter is not intended to be charged. 

Section 35.—Principal and Accessory.—Every person concerned in 
the commission of an offense, whether he directly commits the act con- 
stituting the offense or procures, counsels, aids, or abets in its commis- 
sion, may hereafter be prosecuted, indicted, tried, and on conviction 
shall be punished as if he had directly committed such offense. 

Section 36.—Repugnancy.—No indictment is invalid by reason of 
any repugnant allegation contained therein, provided that an offense is 
indicated under Sec. 5. 

Section 37.—Surplusage.—Any allegation herein stated to be un- 
necessary, may, if contained in any indictment, be rejected as surplus- 


age. 


Section 38.—Defects, Variances and Amendment Thereof.—No in- 


dictment is invalid because of any defect or imperfection in or omis- 
sion of any matter of form only, nor because of any miswriting, mis- 
spelling or false or improper English, nor because of the use of foreign 
words or signs, symbols or abbreviations, nor because of any other de- 
fect, imperfection or omission in the manner of charging the offense, 
or describing the transaction, provided that the indictment indicates an 


offense in accordance with the provisions of Sec. 5. 

No variance between those allegations of an indictment or of any 
bill of particulars, which identify the transaction under Sec. 5, whether 
amended or not, and the evidence offered in support thereof shall be 
grounds for the acquittal of the accused. 

The court may at any time amend the indictment or bill of par- 
ticulars in respect to any such defect, imperfection or omission as above 
stated and may at any time amend the indictment or bill of particulars 
as to any such variance as above stated to conform to the evidence. 

_ If the court is of the opinion that the accused has been actually 
misled and prejudiced in his defense upon the merits of any such de- 
fect, imperfection or omission or by any such variance the court may 
ol its own motion, unless the accused objects, or on motion of the 
accused, postpone the trial, to be had before the same or another jury, 
on such terms as the court sees fit. In determining whether the ac- 
cused has been misled and prejudiced in his defense upon the merits 
the court shall consider all the circumstances of the case and the entire 
course of the prosecution. 

No motion made after verdict nor writ of error nor appeal based 
on any such defect, imperfection or omission or based on any such 
variance shall be sustained unless it be affirmatively shown that the 
accused was in fact prejudiced in his defense upon the merits and a 
failure of justice has resulted. 

_ . Section 39.—Misjoinder, Multiplicity and Multifariousness—No 
indictment shall be quashed, set aside or dismissed nor shall any de- 
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murrer thereto be sustained for any one or more of the following 
defects merely: (First) That there is a misjoinder of the parties 
accused. (Second) That there is a misjoinder of the offenses charged 
in the indictment, or duplicity therein. (Third) That any uncertainty 
of multiplicity exists therein. 

If the court be of the opinion that the first and second defects 
or either of them exists in any indictment it may sever such indictment 
into separate indictments or into separate counts as shall be proper, 

If the court be of the opinion that the third defect exists in any 
indictment it may order that a bill of particulars be filed in accord- 
ance with Section 8. 

No motion made after verdict nor writ of error nor appeal based 
on the defects enumerated in this section shall be granted or sustained 
unless it be affirmatively shown that the accused was in fact prejudiced 
in his defense upon the merits and a failure of justice has resulted. 

Section 40.—Amendment After Verdict.—The accused and the 
prosecuting officer are entitled upon motion made by either after ver- 
dict and before sentence or discharge to have the indictment amended 
so as to state the acts, facts and circumstances of the offense and the 
names or descriptions of persons, places and things connected there- 
with and the time and place of the commission of the offense as proved 
by the evidence, in such a manner that the indictment shall without 
evidence, aliunde, be such evidence of the prosecution as to bara 
subsequent prosecution for the same offense. 

Section 41.—Interpretation of the Act—Nothing in this act 
shall be interpreted in such a manner as to make invalid any indict- 
ment at present valid nor to make improper any verdict at present 
proper. 





DAVIDHEISER v. HAY FOUNDRY AND IRON WORKS. 


(N. J. Court of Errors and Appeals, June 14, 1915). 
Watchmen’s Compensation Act—Contract Made in New York—Calculation of Award. 


Case of Mary Davidheiser, widow, etc., Appellant, against Hay 
Foundry & Iron Works, Respondent. Appeal from the Supreme Court. 


Mr. Richard F. Jones for Appellant. 
Mr. Waldron M. Ward for Respondent. 


PER CURIAM: This appeal brings up for review a judgment 0! 
the Supreme Court affirming, on certiorari, a judgment of the Essex 
County Court of Common Pleas awarding compensation to Mrs. David- 
heiser on behalf of herself as widow, and to her infant son, for the death 
of Harry Davidheiser, her husband and the father of her child: the 
death having occurred while the decedent was in the employ of the 
appellant and engaged in the latter’s business. 

The contract of hiring between the appellant and decedent was 
made in the City of New York, where decedent lived at the time when tt 
was made, and where he continued to reside until the time of his deatl. 
The accident which produced his death occurred in the City of Newark, 
and arose out of and in the course of his employment. 
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The proceeding which resulted in the judgment now under re- 
yew, Was instituted under the Workmen’s Compensation Act of this 
State, passed in 1911, Pamph. Laws p. 134. The principal contention 
made before the trial Court, the Supreme Court, and now before us, 
on behalf of the appellant is that although it is a New Jersey corpora- 
tion (as the fact is) the Workmen’s Compensation Act has no applica- 
tion to contracts made by it with non-resident employes, and that con- 
sequently there can be no recovery under that act. The same condi- 
tion, under precisely similar facts, was made before us in the case of 
American Radiator Co. v. Rogge, 93 Atl. p. 1083, and was held by us 
to be without legal substance, for the reasons stated by Mr. Justice 
Swayze in the opinion delivered by him in the Supreme Court, and which 
was adopted by us as correctly expressive of the view which we held. 
The Supreme Court, in the present case, followed its decision in the 
Rogge case, in disposing of the point now under consideration, and, 
in doing so, obviously committed no error. 

The only other reason for reversal argued before us is that the 
compensation awarded to the petitioner was calculated upon an erron- 
eous basis viz: upon the wages which the decedent was receiving at the 
time of his death, instead of upon his average wages—the latter basis 
being, as is contended, that provided by the act. A like claim was made 
inthis Court in Huyett v. Pennsylvania R. R. ‘Co., 92 Atl. 58, and was 
held by us not to be supported by the language of the statute. 

The judgment under review will be affirmed. 





CONDICT v. ERIE RAILROAD CO. 


(N. J. Supreme Court, Essex Circuit, June 28, 1918) 
Ejectment— Title— Adverse Possession— Eminent Domain. 


Case of Walter H. Condict and Henry Condict, plaintiffs, against 
Erie Railroad Company and New York & Greenwood Lake Railway 
Company, defendants. Tried before the Court without a jury. 


Mr. Dougal Herr for Plaintiffs. 
Mr. Cortlandt Parker for Defendants. 


ADAMS, J.: This is an action of ejection originally brought by 
Walter H. Condict against the Erie Railroad Company and the New 
York & Greenwood Lake Railway Company to recover possession 
of land in Montclair, the right to the possession of which is said in 
the complaint to ‘have accrued to the plaintiff on February 10, 1910. 
The plaintiff, Walter H. Condict, alleges that he owns this land in 
fee. By order, dated January 9, 1914, Henry V. Condict was added 
as a party plaintiff. 

The defendants, the Erie Railroad Company and the New York 
& Greenwood Lake Railway Company, defend as to part of the prem- 
ises claimed in the complaint. I quote from the answer: “to wit, 
the space occupied by the right of way for passage of locomotive 
engines, passenger and freight cars, in and through a tunnel about 
the year 1870 constructed through the premises described in the com- 
plaint, on the center line of the Caldwell Branch of the Montclair 
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Railway, filed in the office of the Secretary of State of New Jersey, 
and on the said center line of said branch as the same was originally 
constructed through said premises, said center line extending from 
a point on the north side of Claremont avenue about 50 feet east 
of Prospect avenue in an easterly direction to a point on the east 
side of said premises described in said complaint about 50 feet north- 
_ erly of Claremont avenue, the said space being about 20 feet in height 
and about 20 feet in width, and extending through the said premises 
and constituting the tunnel aforesaid; also the right to support of 
the side walls and overhead hanging walls of said tunnel in the rock 
or ground on each side of and above and below said tunnel, a sufficient 
distance properly to support and maintain such tunnel, that is to say, 
for the distance of 15 feet on each side of and above said tunnel; also 
the land above said tunnel and above said land necessary to support 
and maintain said side walls.” The answer concludes as follows: 
“As to such part of said premises described in the complaint it denies 
the truth of the matters contained in the complaint.” 

Mr. Parker, the counsel for the defendant companies, was asked 
by the Court, “Does any question arise as to the title?” To this 
inquiry Mr. Parker answered, “I have not raised any question as to 
Mr. Condict’s title. I believe that what title he has got came down 
to him, except so far as it is affected by our claims.” 

It further appears that it was stipulated between counsel, at 
pages 1 and 2 of the typewritten book, “that the plaintiff need not go 
back in his chain of title prior to the deed to Donald’s grantor—the 
plaintiff to put in evidence the deed to Donald’s grantor, the deed to 
Donald, the deed from Donald to Condict and the deeds from Condict 
to two other persons, not parties to this suit.” 

Under this stipulation the plaintiffs made the following offers: 

1. Record in an abstract of title of a deed from Josiah Kittredge 
and wife to Dorman T. Warren. H 14,534. Deed dated March 1, 
1869. Recorded April 19, 1869. 

2. Dorman T. Warren and wife to Peter Donald. H 14,536. 
Deed dated April 1, 1869. Exhibit P3 for plaintiff. 

3. Peter Donald to Walter H. Condict. N 46,217. Deed dated 
February 10, 1910. Exhibit P2 for plaintiff. “Subject, however, to 
the right, if any, of the Erie Railroad to a right of way across a por- 
tion of the above described land. The said Peter Donald covenants 
that he has not granted any such right or received any consideration 
for such right.” 

4. Walter H. Condict to Henry V. Condict. Deed unrecorded; 
dated June 29, 1911. Exhibit P4 for plaintiff. 

This was the plaintiff’s case. The existence of a right of posses- 
sion was left to be inferred from the paper title. 

[It is not denied that these deeds convey to the plaintiffs a title to 
the premises in question, “except so far as it may be affected by the 
claims” of the defendants. 

The defendants do not claim to have any record or paper title to 
the part of the premises which they claim, nor to have acquired it by 
condemnation. Their claim goes on the ground of adverse possession 
under a claim of right. 
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On October 4, 1910, the plaintiff, Walter H. Condict, and Henry 
V. Condict, who claimed to be the owner of an equitable one-half 
interest in said premises, filed in the Court of Chancery in New Jersey 
their amended bill to quiet the title to said lands, in which bill the Erie 
Railroad Company and the New York & Greenwood Lake Railway 
Company were made defendants. On May 13, 1911, the defendants 
filed their answer. Thereupon testimony was taken. On September 
9, 1911, his Honor, Vice-Chancellor Stevens, filed the following con- 
clusions: 

“Tt seems to me plain that complainant’s proper remedy is eject- 
ment. He claims to have the legal title to and to be in possession of 
a lot of land in Montclair through which, forty years ago, the predeces- 
sors of the defendant company constructed a tunnel. The possession 
which he proves is possession of the surface. The company does not 
deny possession of the surface, but by its amended answer to com- 
plainant’s amended bill says that since 1871, it and its predecessors 
have been the owners of the tunnel (forty feet below the surface) and 
in the open, notorious and exclusive possession thereof to the extent 
that it was capable of being owned and possessed. It does not pretend 
that it has a paper title. 

“It appears that the tunnel was constructed through the land now 
owned by complainant, apparently without objection, in 1871, but be- 
cause of the then company’s pecuniary embarassments, not through the 
whole of the Orange Mountain. It further appears that the tunnel has 
to some extent, though not entirely, fallen in. The evidence does not 
show that the complainant or his grantor ever entered upon the tunnel 
or that either complainant or defendant ever made any actual use of 
it. If defendant now has possession, it is because its predecessors once 
had possession or because the possession thus had has never been taken 
away. It is obvious that these are questions within the exclusive juris- 
diction of a court of law. There is nothing to prevent complainant from 
trying them in a legal action. It is true that defendant in addition to 
its defense that the action is legal sets up certain equities. Those al- 
leged equities may have to be passed upon hereafter, in this Court at 
defendants’ instances, but the legal question, which is the only one 
raised by complainant, must first be determined by the law court. 
There is no cross bill. The bill may be retained till the action at law is 
decided.” 

As the counsel for the complainants stated in open court that the 
complainants did not desire to have the bill retained until the question 
of legal title was determined, Vice-Chancellor Stevens, on October 31, 
1911, advised a final decree dismissing the bill with costs. The case 
was then appealed by the complainants to the Court of Errors. [ 
understand that the decree was affirmed. 

The defendant’s counsel has called no witness, but, under stipula- 
tion with counsel for plaintiffs, has offered the evidence taken in the 
Court of Chancery on both sides in the suit above mentioned, set forth 
in the printed book on appeal to the Court of Errors and Appeals. 
This evidence was objected to as irrelevant, and admitted subject to 
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that objection. Two witnesses, Mr. Boxall and Mr. Gasser, have testi- 
fied in rebuttal. 

In connection with the evidence taken in Chancery I have examined 
the answer to the amended bill for the purpose of seeing upon what 
ground the defense was put. I quote a portion of paragraph 5 of the 
answer, which contains a statement sufficient for the purposes of this 
-action at law. 

“5. And these defendants say that the construction of the said tun- 
nel occupied many months, and the fact of the tunnel being constructed 
was notorious and well known to the community in Montclair and to 
Peter Donald the then owner of the land through which the said tunnel 
was so constructed. And these defendants say that they are ignorant 
whether any deed has ever been secured from said Donald giving the 
Montclair Railway Company the right to construct their said railroad 
under his land, but say that as they believe the said right to construct 
said tunnel was actually acquired by grant or license from said Donald, 
and that if not actually obtained yet the consideration therefor was 
actually agreed upon and paid, and that in any event the said Donald 
stood by and allowed the said Montclair Railway Company to expend 
arge sums of money in constructing said tunnel and approaches there- 
to on the faith of some agreement between said Company and said 
Donald relative to payment of compensation for said right to construct 
and use such tunnel, and they further say that said Donald never made 
any claim for compensation for said tunnel construction, or for damages 
on account thereof, either at the time it was being so constructed or 
since said construction, and they say that any right of said Donald or his 
grantors to object to said tunnel or to claim compensation or damages 
therefore has been lost by lapse of time.” 

It appears from the act incorporating the Montclair Railway Com- 
pany (P. L. 1867, pp, 301, 304) that this corporation was authorized to 
survey, lay out and construct a railway from Montclair to the Hudson 
river, and extend said railway into the townships of Caldwell and Wayne, 
“provided always that the payment or tender of the payment of all 
damages for the occupancy of lands through or upon which the said 
railway and its conveniences, appurtenances and appendages may be laid 
out or located, be made before the said company or any person under 
their direction or employ shall enter upon or break ground in the 
premises, except forathe purpose of surveying and laying out said rail- 
way and its conveniences, appurtenances and appendages, and of locat- 
ing the same, unless the consent of the owner or owners of such lands 
be first had and obtained.” 

It appears from the testimony taken in the Chancery suit that in 
1870, 1871 and 1872, or thereabouts, the Montclair Railway Company 
was engaged in building a single-track railroad from Montclair to Cald- 
well, one feature of which was a tunnel through the Orange Mountain, 
and that the project, while yet unfinished, was abandoned about 1873, 
owing to financial difficulties, and has never been revived. The title to 
the premises in question was then in Peter Donald, who is still living 
the City of New York, more than eighty years old. He has not been 
called as a witness, owing apparently to his infirmities of mind and body. 
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It does not appear that Mr. Donald ever gave a deed to the company 
for any part of his land. There is no evidence that he gave any grant 
or license or consent to the company permitting its agents or servants 
to enter upon his premises, or that any consideration therefor was ever 
agreed upon, paid or tendered. The tunnel passed under a part of Mr. 
Donald’s lot. He did not live in Montclair when this work was going 
on, and it is not clearly shown that he knew about it at the time. He 
apparently heard of it afterwards, but took no legal action, perhaps be- 
cause the company had failed. In the year 1879 (testimony of Mr. Gas- 
ser), the tunnel partly caved in and filled up, and so the matter ran on 
until February 10, 1910, when Mr. Donald sold his land to Walter H. 
Condict, one of the plaintiffs, by deed before mentioned in N 46, 217. 
Mr. Donald was asked to give a warranty deed to Mr. Condict, and did 
so, but qualified it by the clause set out on page 3 of this decision. 

By a series of trust and foreclosure deeds and mortgages, which it 
is not necessary to detail, the New York & Greenwood Lake Railway 
Company and its lessee, the Erie Railroad Company, have come to stand 
inthe place of the Montclair Railway Company. The two Condicts, as 
tenants in common, have now brought ejectment. 

The Montclair Railway Company was a private corporation, and 
by the statute which created it, which follows Article 1V, Section VII, 
Paragraph 8, of the Constitution of New Jersey, could not take private 
property for public use without just compensation first made to the own- 
er. The act of the Company in digging its tunnel under Mr. Donald’s 
land was unlawful. Mr. Donald has not himself done or omitted to 
do anything to clothe the Company with any better right than it had at 
first. Nor has time aided the defendants, for there has been no con- 
tinuity of use. The tunnel has been unused and is unusable—a mere 
hole in the ground—and this has been the fact for nearly forty years. 

I will sign judgment for the plaintiffs. 





IN RE COMMERCIAL TRUST CO. OF NEW JERSEY. 


(State Board of Equalization of Taxes. July, 1915). 
Tax on Shares of Trust Company— Method of Computation. 


In the matter of the application of Commercial Trust Company 
of New Jersey, on behalf of its stockholders, for a reduction of the 
tax assessed for 1914 against said stockholders by the Hudson County 
Board of Taxation, under Chapter 90 of the Laws of 1914. 


Messrs. Fisk & Fisk for Petitioner. 

THE BOARD: The facts in this case, about which there is no 
dispute, are set forth succinctly in the following statement of the 
petitioner : 

“The only question involved in the appeal is the proper method 
of calculating the tax on the shares of stock of the Trust Company 
after the true value thereof has been determined by the County Tax 
Board in accordance with the provisions of Chapter 90 of the Laws 
of1914. In the case in hand the Hudson County Tax Board ascer- 
tained the value for the purposes of taxation under the Act of the 
10,000 shares of stock to be $2,693,622.57. The uniform rate of tax 
at three-quarters of one per cent., provided in the Act, amounts on 
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this sum to $20,202.75. The County Tax Board ascertained the value 
per share by dividing the above amount by 10,000 and obtained a value 
per share of $269.37. They declared the rate to be $2.03 per share, 
which multiplied by 10,000 shares made a total tax of $20,300, which 
made an excess of $97.25 above the three-quarters of one per cent. 
upon the net value ascertained for the total number of shares. It is 
contended by the petitioner that, in ascertaining the rate per share, 
‘the figures should be extended to giving the rate per share of $2, 
202.75, which applied to the 10,000 shares would give the total tax 
of $20,202.75 and reduce the total assessment of tax to the sum of 
$97.25. The petitioner asks that this excess be ordered cancelled, the 
remainder of the tax having been paid.” 

The petitioner correctly states the method of calculating the tax on 
its shares as provided for by Chapter 90, Laws of 1914. This Act 
fixes the rate per share, as ascertained and fixed in accordance with 
Section 2, at three-quarters of one per centum, and in calculating the 
tax the figures must be extended so as to arrive at a result as accurate 
mathematically as it is possible to make it. 

The excess tax complained of on this appeal should be cancelled. 


IN RE SOCIETY FOR ESTABLISHING USEFUL MANUFACTURES. 





(State Board of Equalization of Taxes, July, 1915) 


Tax on Land of Society for Establishing Useful Manufactures in Paterson— Use of Land— 
Losing Exemption— Use of the Taz. 


In the matter of the application of the Society for Establishing 
Useful Manufactures for the vacation of the tax assessment for the 
year 1913 on property situate in the Seventh Ward of the city of Pater- 
son, in the county of Passaic and State of New Jersey. 


Messrs. Humphreys & Sumner for Petitioner. 
Mr. Edward F. Merrey for Respondent. 


THE BOARD: This appeal is from an assessment for the year 
1913 on a lot of land and the building thereon erected, situated in the 
City of Paterson and owned by the Society for Establishing Useful 
Manufactures. The land is assessed at $3,000 and the building at 
$15,000. The payment of the tax is resisted on the ground that the 
property is exempted from taxation by force of a special act of the 
Legislature under wlgch the appellant was incorporated on November 
22,1791. Section 4 of the incorporating act reads as follows: 

“TV. And the more effectually to encourage so useful and bene- 
ficial an establishment; be it further enacted by the authority aforesaid, 
That all the lands, tenements, hereditaments, goods and chattels, to the 
said society belonging, shall be, and they are hereby declared to be 
free and exempt from all taxes, charges and impositions whatsoever, 
under the authority of this State, whether for State or county uses, of 
for any other use whatsoever. Provided always, that the said exemp- 
tion shall not be construed to extend to the private or separate property 
of any member of the said corporation, in his or her individual capac- 
ity ; and as touching the lands; tenements and hereditaments of the said 
society, shall continue in force for the term of ten years only, after 
which term it shall be lawful to lay such taxes, for the use of the State, 
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upon the said lands, tenements and hereditaments, as shall be laid upon 
other lands, tenements and hereditaments, of like value, nature or 
description. Provided, nevertheless, that in case the said taxes shall 
be laid by way of assessment, it shall be according to a certain rate 
per centum, to be prescribed in the law, laying such taxes, of the true 
and absolute value of the lands, tenements, or hereditaments, where- 
upon the same shall be laid or assessed, and shall not extend directly 
or indirectly to the moneys, goods, or chattels, whether in possession 
or action, or to the profits, real or supposed, of the said society.” 

The validity of the exemption granted to the Society by the Legis- 
lature has been sustained and its limitations defined in numerous de- 
cisions of the Supreme Court of New Jersey—State v. Flavell, 24 New 
Jersey Law 370; Paterson v. The S. U. M., 24 New Jersey Law 385; 
State v. Powers, 24 New Jersey Law 400; State v. Blundell, 24 New 
Jersey Law 402; State v. Powers, 24 New Jersey Law 406; New Jersey 
v.S. U. M., 48 New Jersey Equity 410. 

Counsel for the City of Paterson concedes that any question de- 
cided in the first five of the cases cited are now res adjudicata, but 
denies that the city is bound by the decision in the last-named case 
since it was not a party or privy to that suit. It is contended on 
behalf of the city that the questions to be passed upon in this proceed- 
ing have not heretofore been adjudicated in the following particulars: 

1. The property in question is a property purchased by the So- 
ciety in 1898 and is used in a different manner than any of the properties 
referred to in those cases. 

2. ‘The Society, by the payment of taxes for a great number of 
years on this property, has waived its exemption if it had any. 

3. By a Law of 1868, page 545, the Society is now liable to tax- 
ation. 
4. Because the property in question was acquired in whole or in 
part under the Act of 1868 and not under the Act of 1791. 

5. Because the tax in question is made partly for the use of the 
state. 

The first contention of the city is that the property now assessed 
was purchased by the Society in 1898, and is not so used as to bring 
it within the exempting provisions of the Society’s charter. The 
property in question was part of a tract of about 122 acres purchased 
by the Society in 1792. It was leased with water power in 1850 for 
a term of twenty-one years, with a covenant for renewal at the end 
of every period of twenty-one years. The lessee built a mill upon 
the land which was used for a considerable period in the manufacture 
of paper. This mill was destroyed by fire some time between 1890 
and 1897. While the evidence is not explicit upon this point, it is 
fairly inferable therefrom that the lessees of the property mortgaged 
their interest therein to the Paterson Savings Institution; that after 
foreclosure proceedings the Society conveyed the fee to the mortgagee 
with other land, and that the Paterson Savings Institution simulta- 
neously conveyed the land in question back to the Society. This 
conveyance took place on August 22, 1898. The Society has been the 
Owner in fee of the property from the time it acquired the original 
tract in 1792 down to the date of the assessment under review, with 
the momentary transfer of the title in 1898 incident to the legal ex- 
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igencies of the adjustment with the Paterson Savings Institution, 
That instantaneous disseizin did not, in our judgment, divest the land 
of its privilege of freedom from taxation. 

The further objection that the use of the taxed property was not 
of a character contemplated by the grant of immunity from taxation, 
we find also to be without merit. In our opinion, which we believe 
to be supported by the decided weight of authority, the generating 
and distributing of electrical power largely for manufacturing pur- 
poses is within the purview of the conditions of the legislative grant 
of exemption in this case. 

The second ground of objection to exemption urged in behalf 
of the city is that the Society, by the payment of taxes for ten years, 
has waived any immunity from taxation which it might have enjoyed. 
It may be that a privilege of this sort might be lost by a long-con- 
tinued failure to assert it. In Given v. Wright, 117 U. S. 648, Mr. 
Justice Bradley said that “If an exemption from taxation can be lost 
in any case, by a long acquiescence under the imposition of taxes, it 
would seem that an acquiescence of sixty years, and, indeed, a much 
shorter period, would be amply sufficient for this purpose, by raising 
a conclusive presumption of a surrender of the privilege. j 
Non-user for sixty, or even thirty, years may well be regarded as 
presumptive proof of its abandonment or surrender.” In another case 


payment of taxes for twenty years did not destroy a right of exemption 


or preclude the beneficiary from insisting on it. Landon v. Litchfield, 
11 Ct. 250. It would seem to be clear, from these authorities, that 
the payment of taxes for a period of ten years raises no presumption 
of a surrender of the exempting privilege. If such a presumption 
arises in the present case it is completely rebutted by the facts. 

This brings us to the third and fourth propositions advanced by 
the city, namely, that by an Act of the Legislature of 1868, page 545, 
the property in question is liable'to taxation, and that such property 
was acquired in whole or in part under that Act. 

The Act referred to confers upon the Society the right to take by 
condemnation proceedings lands for the purpose of developing, increas- 
ing and improving the water power of the Passaic River, creating 
ponds or reservoirs, and erecting dams and raising the height of dams 
already erected. The Act further provides that “all real and personal 
property of said Society acquired under this Act shall be subject to tax- 
ation, in the same manner as other real and personal property in the 
City of Paterson are subject thereto.” 

The purpose of this statute was manifestly to invest the Society 
with the right of eminent domain, and it seems equally clear that the 
property made taxable by that Act is such property as might be ac- 
quired by condemnation. In any event there can be no doubt that the 
Act did not repeal the privilege of tax exemption as to property pre- 
viously acquired by the Society and used for the purposes specified in 
the original charter. The property now in question was so acquired. 
The fact that its value may have been enhanced by the raising of the 
Society’s dam after the Act of 1868, did not affect its status with re- 
spect to its enjoyment of freedom from taxation. In no aspect of the 
case can we find any support for the insistment of the city that this 
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property was acquired under the Act of 1868, and therefore is subject 
to the tax provision of that Act. 

It is further urged by the city in support of the assessment under 
review, that the tax attempted to be levied is partly for the use of the 
State. The portion of the tax thus referred to is the State School tax. 
This is not a tax for State uses. On this subject we quote the follow- 
ing from Black on Taxation, 2d Ed. p. 74: 

“The school tax, that is, the tax for maintaining free public schools, 
is frequently spoken of as a State tax. It is levied, upon the taxable real 
and personal property of the taxing districts, by the local assessors, col- 
lected by the local collectors the same as the other local taxes, paid to 
the Treasurer of the State, and by him, on orders of the State Super- 
intendent of Public Instruction on the State Comptroller, returned to 
the county collectors on or before the 15th day of January, except ten 
per centum, known as a ‘reserve fund,’ which is apportioned by the 
State Board of Education to the various counties, ‘equitably and justly 
according to its discretion,’ on or before the 15th day of February. 
While this school tax is spoken of as a State tax, it is, in fact, a local 
tax used for the support of the local public schools.” 

In State v. Flavell, supra, Chief Justice Green, speaking for the 
Supreme Court, said: “The language of the enactment leaves no room 
for the application of the principle adopted in the case of The Railroad 
Co. v. Hillegas (8 Harr. 11, 71) that all taxes are State taxes, because 
they are imposed by the authority of the State. This section, in the 
most explicit terms, distinguished between the authority by which the 
taxes are assessed and the uses to which they are to be applied. The 
exemption is ‘from all taxes, charges, and impositions whatsoever under 
the authority of this State, whether for State or for County uses, or 
for any other use whatsoever.’ ” 

It appears to be perfectly clear that, in the case under considera- 
tion, it is the use to which the taxes are to be put rather than the au- 
thority by which they are levied, that is to determine whether the prop- 
erty of the Society is to be subject thereto. We do not believe that the 
school tax is a State tax in the sense contemplated by Section 4 of the 
Society's charter. 

Finally it is insisted by the city that the property in question is not 
exempt, because it does not appear that the four million dollar limitation 
has not been exceeded. Section 1 of the Act incorporating the Society 
empowers it “to acquire, purchase, receive, have, hold and enjoy any 
lands, tenements, hereditaments, goods and chattels, of what kind or 
quality soever, to an amount in value not exceedine four millions of 
dollars, and the same, or any part thereof, to sell, grant, demise, alien 
and dispose of.” 

Counsel for the city contends that,as soon as the Society had pur- 
chased or acquired property up to phe value of $4,000,000, its powers 
ceased. It is not in evidence whether the total value of the property 
held by the Society during the _ course of its existence has exceeded 
this limitation or not. There is certainly no evidence in the case from 
which we can find that the Society now “holds and enjoys” property in 
excess of the limit fixed by its charter. The absence of proof upon these 
points makes it unnecessary for us to discuss the effect upon the So- 
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ciety’s freedom from taxation, of the acquisition or holding by it of 
property exceeding in value the amount limited in the statute. 

The conclusions we have reached must result in a cancellation of 
the assessment under review. 





IN RE FAIR HAVEN DIVISION OF MONMOUTH CO. ELECTRIC CO. 
(Board of Public Utility Commissioners, July 6, 1915). 
Complaint Against Track Equipment of Electric Railway— Order. 

In the matter of service on the Fair Haven Division of the Mon- 
mouth County Electric Company. 

Mr. C. P. Cross for Petitioners. 

Mr. James D. Carpenter for Respondent. 

BY THE COMMISSION: On February 25th, 1915, complaint 
was lodged with the Board against the Monmouth County Electric 
Company by Paul E. Lamarche in regard to condition of track equip- 
ment and service on the Fair Haven division of said company. 

This complaint was investigated and certain recommendations were 
made to the company looking toward the rehabilitation of the rolling 
stock. At that time, no serious complaint was found in regard to the 
service and the company was given until July Ist to reconstruct certain 
of its cars. 

On March 30th a general complaint was lodged with the Board 
by the Borough of Fair Haven in regard to the equipment, condition 
of paving and service conditions on the said Fair Haven division. Hear- 
ings were held and several witnesses testified to the conditions com- 
plained of. 

The Inspectors of this Board, after numerous inspections, recom- 
mended that the summer equipment of the company be overhauled and 
repainted. This has been done and the equipment at present in opera- 
tion on this division of the road is found to be satisfactory. 

The paving between the tracks of the company at this locality has 
been repaired very substantially so that it is not believed that a situa- 
tion exists which is dangerous for vehicular traffic. 

The complaints as to service were (1) that cars were not run on 
any given schedule; (2) that cars left the Red Bank depot of the New 
York and Long Branch Railroad just before the arrival of trains; (3) 
that on various occasiqns (principally Saturday nights and at times of 
ball games) the cars were unduly crowded. 

The traffic inspectors of the Board were sent to make persona! 
investigations and records of existing conditions with the following 
results: Saturday, June 5th, the record shows that from 7.45 until 11 
o’clock p. m. the headway was maintained fairly well, and while some 
comparatively heavy loads were carried, the average riding was not 
unusually heavy, as the regular run was supplemented by what is 
known as a Fair Haven tripper, which doubleheads the regular car. 

On Sunday, June 6th, records were taken during the morning and 
afternoon periods in both directions and there was little riding except- 
ing on two cars from Red Bank to Rumson between 2.45 and 3.15 p. m. 
This was caused by the base ball game at East Side Park. There 
was also one load of 62 passengers at 5.04 p. m. from Rumson to Red 
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Bank, principally persons returning from the ball game. The car seats 
50 persons. 

On Saturday, June 12th, records were taken from 1.30 to 11 o’clock 
p.m. in both directions. Until 7.40 there was not even a capacity load 
on the cars. After that time there were four loads of 55, 57, 69 and 55 
respectively to Red Bank. Later in the evening when the riding had 
changed and was eastbound, there were also four loads of 55, 57, 79 
and 54, which were above seating capacity. The comparatively heavy 
Ilcad at 11 o’clock of 79 was probably due to the fact that the Fair 
Haven tripper did not go out on this trip. It would appear to be a 
more intelligent operation if this car was retained until the 11 o'clock 
trip to take care of the patrons of the moving picture shows in Red 
Bank. 

Records taken in the a. m. and p. m. periods on Sunday, July 13th, 
showed one heavy load of 75 passengers bound toward Rumson at 
10:25. At all other times in the morning, the cars did not carry more 
than one-third of their seating capacity. The same thing was true 
of the morning record taken in the opposite direction, there being 
only one load of 57 passengers. The other trips were far below seat- 
ing capacity. In the afternoon on the same Sunday there were two 
heavy trips at 2:45 and 3:15 in the direction of Rumson. The pas- 
sengers were evidently going to the baseball game at East Side Park, 
and later there were three comparatively heavy loads caused by these 
same people returning from the baseball game to Red Bank. 

The traction company could very easily put itself in touch with 
the persons managing the baseball park and arrange to furnish better 
service to and from these games. ‘This could probably be accom- 
plished by the doubleheading of one or more trips. It is believed 
that such augmented service would be of mutual advantage to the 
company and its patrons. 

The general investigation did not substantiate the complaint that 
cars are not run on a regular schedule. It was observed that cars 
seldom varied more than three minutes from their proper running time. 

Another record was taken Thursday, June 17th, with particular 
regard to the complaint that no attempt was made to meet the com- 
muter trains. The record shows that the cars waited for the trains 
as long as it was possible, in order to maintain their proper schedule, 
with possibly one exception. Considering that the company is now 
in the position of competitor with the jitney service, it is believed that 
even at the sacrifice of one or two minutes in the schedule the various 
commuter trains from New York should be waited for. In order to 
do this satisfactorily, the services of an inspector is required for a 
couple of hours each day at the Red Bank depot. 

There is nothing in the testimony which shows that the number 
of passengers carried would require a regular ten-minute schedule 
service from 4:30 to 8 o’clock p. m. 

It is therefore recommended (1) that the extra car known as the 
Fair Haven tripper shall be operated on the 11 o’clock run Saturday 
night. (2) That whenever baseball games or other public events 
occur the service be augmented by the addition of at least one car. 
(3) That an Inspector be stationed at the Red Bank depot of the New 
York & Long Island Railroad from 5 o’clock p. m. until the arrival of 
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6:38 train from New York (Saturdays and Sundays excepted), and 
that the schedule be arranged so that the cars will leave after the 
arrival of the various commuter trains from New York. 

These recommendations to take effect forthwith. 





UNION NATIONAL BANK OF FRENCHTOWN v. FRENCHTOWN ELECTRIC 
LIGHT AND POWER CoO. 


(Board of Public Utility Commissioners, July 7, 1915). 
Municipal Light Plant—Order on Rehearing. 


In the matter of the rehearing of the complaint of the Union 
National Bank of Frenchtown against Frenchtown Electric Light and 
Power Company. 


Mr. D. P. Worman for Petitioner. 
Mr. H. J. Able for Objectors. 


BY THE COMMISSION: On December 11th, 1914, the Board 
ordered the Frenchtown Electric Light and Power Company to con- 
nect “the wires from its generating station with such meter or meters 
as may be required to measure electrical energy at the Union National 
Bank at Frenchtown, to install and maintain such meter or meters 
and to supply the Union National Bank with electrical energy at the 
rate of fifteen cents per kw-hr., with a minimum charge of two dollars 
per month.” Application was made by the Frenchtown Electric Light 
and Power Company for rehearing of this matter. Notice of this was 
given tb the Union National Bank, and a date was fixed for hearing 
on the application. The Board decided after said hearing to grant 
the application for rehearing, and the same was held. 

It is claimed by the Frenchtown Electric Light and Power Com- 
pany that the municipality installed an electric lighting plant, and 
that the customers of the company subscribed to the municipal serv- 
ice, with the exception of a few who wanted service in the daytime as 
well as at night. The municipal plant operates at night only. The 
Frenchtown Electric Light and Power Company appears to be con- 
trolled by D. R. Worman, who is a miller. The electrical energy 
necessary to supply subscribers to the service of the Frenchtown Elec- 
tric Light and Power Company is generated at Mr. Worman’s miil. 

It appears that the Union National Bank prefers to obtain service 
from the company rather than the municipality because of the advant- 
age of service afforded in the day time. It further appears that tne 
bank is the only one of the company’s subscribers now afforded serv- 
ice on a metered basis. ft also appears that the conditions under which 
the company now supplies service would not justify a requirement by 
the Board that it install meters at the premises of the other subscribers 
to its service and supply them on a metered rather than a flat rate basis. 

On consideration of the testimony adduced at the rehearing the 
Board is of the opinion that its order of December 11th, 1914, should be 
revoked, and an order will be entered revoking said order. 

The Board is of the opinion, and finds that it would be a just and 
reasonable practice for the Frenchtown Electric Light and Power Com- 
pany to supply electrical energy to the Union National Bank on a flat 
rate basis, and finds and determines that a charge of three dollars per 
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month would be a just and reasonable chare for the company to make 
for such service, as the bank is now equipped with lamps, during the 
time each day the other customers of tite company are supplied with 


service by said company. 


Should the Frenchtown Electric Light and Power Company re- 
fuse on the application of the Union National Bank to supply its service 
to said bank as specified above, an order requiring the supply of such 


service will be entered. 
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ANNOTATIONS TO N. J. LAWS. 


The useful annotations to be 
pasted on the margins of the 
pages of the Revised Statutes and 
Pamphlet Laws were not con- 
tinued by the former compiler 
after the appearance of the Com- 
piled Statutes, but the work has 
recently been resumed by Mr. 
Charles DeF. Besore, of Wood- 
bury, who has issued annotations 
for the Laws from 1911 to 1915 
inclusive, the sheets being ap- 


plicable to the four volumes of 
the Compiled Statutes and also the 
Pamphlet Laws. The annotations 
for the years 1911, ’12 and ’13 are 
sold for $3.50; for 1914, 50 cents, 
and for 1915, $1. Every lawyer in 
the State ought to possess these 


annotations and use them. It is 
to be presumed that they are ac- 
curate and complete. Even where 
a lawyer undertakes to annotate 
his volumes of laws himself, there 
is danger of omission. The sheets 
supplied are gummed ready to be 
cut apart and made to adhere in 
the proper place. We regard this 
service to the profession as an ex- 
tremely useful one. 


DISBARMENT OF EX JUDGE HAHN. 


The well-known former police 
Judge of Newark, who has also 
been a lawyer with large practice, 
Mr. Simon Hahn, has been dis- 
barred from practicing as a solici- 
tor and counselor in the Court of 
Chancery by Chancellor Walker, 





who filed a long opinion in the 
case on July 7. The proceedings 
to disbar Judge Hahn arose out 
of the settlement of a divorce suit 
known as the Kase-Peaker affair, 
which came out in a hearing before 
Vice-Chancellor Howell and the 
facts concerning which were re- 
ported by the Vice-Chancellor to 
the Chancellor. The Chancellor 
uses severe language as to Judge 
Hahn’s conduct in this case, call- 
ing it “unconscionable, oppressive 
and fraudulent.” Judge Hahn has 
practiced law since 1904. 





DEATH OF EX-MARSHAL ALCOTT. 


Mr. Thomas J. Alcott, appointed 
U. S. Marshal in 1897, and who 
served as such until 1914, becom- 
ing thereby well known to all law- 
yers who practice in the United 
States Courts in this State, died 
at Mount Holly June 23, aged 75. 
He served in the Civil War and 
was a member of the Assembly 
from Burlington county from 
1883-5. He is said to have trav- 
eled, during his seventeen years 
of service as marshal, while in the 
performance of his official duties, 
more than 480,000 miles. 





A BLIND COUNSELOR. 


That one may be blind and yet 
become a_ counselor-at-law and 
Master in Chancery has just been 
proven by the admission to the 
counselor’s degree at the June 
Term of the Supreme Court, in 
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Trenton, of Mr. Walter L. Bacon, 
of Bridgeton. Mr. Bacon became 
an attorney at the June Term, 
1912, and three weeks later lost 
his sight. With the assistance of 
his wife and other office help he 
has given some attention to the 
practice of his profession, espe- 
cially in an office opened by him 
in Philadelphia. The questions for 
the counselors’ test were read to 
him, and he is said to have passed 
a most creditable examination, A 
stenographer wrote down his an- 
swers, 


N. J. BAR EXAMINATIONS, JUNE 
TERM, 1915. 


ATTORNEYS’ QUESTIONS. 


1. The Senate 
peachment 


instituted im- 
proceedings against 


the Governor, and notified him to 
appear and make answer. 
the action legal? 


Was 


2. A purchased a farm and 
gave a mortgage to the seller for 
a portion of the consideration. His 
wife did not sign the mortgage. 
Later the wife claimed an inchoate 
right of dower. Was she entitled 
to it? 

3. A left his country place to 
his widow for life and at her death 
to his cousin. Behind the house 
was a fine grove of oaks. On an- 
other portion was a growth of wil- 
lows which A had been accus- 
tomed to cut and sell from time to 
time, His widow continued to do 
this and also contracted to have 
the oaks cut and sold as timber. 
The cousin sued to prevent her 
doing either. Should he succeed? 

4. A (unmarried) died _ in- 
testate, leaving as next of kin an 
uncle and the children of a de- 
ceased aunt. How should the per- 
sonal property be distributed? 

. 5. A left with B two automo- 
biles for storage. B, on A’s order, 
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repaired one, and when A failed 
to pay for the repairs insisted on 
retaining both machines. Can A 
compel their return? 

6. In making a contract the 
seller made fraudulent representa- 
tions and warranted their truth, 
Can the buyer avoid the sale, or 
must he sue on the warranty? 

7. A common carrier  con- 
tracted with the X Company to 
transport the company’s goods. In 
an action for damages for neg- 
ligence the carrier alleged that the 
corporation had not lawfully ob- 
tained the goods. Was the defense 
good? 

8. A station agent, through an 
error, quoted a lower freight rate 
to a shipper than the real rate. A 
contract to ship and transport at 
the quoted rate was made. Can 
the contract be rescinded by the 
carrier? 

9. John Doe retired from the 
firm of Doe & Roe, but failed to 
give any notice. Roe continued 
the business under the old name. 
X gave credit to the firm, and 
when it failed, sought to hold Doe. 
Could he do so? 

10. An agent was employed by 
his principal to purchase certain 
bonds at a certain price on a cer- 
tain day. He was reliably informed 
that the next week they would be 
cheaper. He waited, but the bonds 
increased in value. Was the agent 
liable for the extra cost? 

11. A, at the request of B, 
signed a note as an accommoda- 
tion maker. B endorsed the note 
to C for value, the latter having 
knowledge that A had so made the 
note. In a suit by C against A, 
may C recover the amount of the 
note? 

12. A died on October Ist, 
1914, and letters were granted to 
B on October 15th, 1914. On the 
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15th of February, 1915, C, a cred- 
itor of A, commenced suit against 
the administrator for a debt due 
from A. Can he maintain it? 

13. A, a debtor of B, was 
named in B’s will as executor. 
Upon letters being granted to him 
is his debt extinguished? 

14. To avoid creditors A made 
a bond and warrant (without con- 
sideration) to B, upon which a 
judgment was entered, execution 
issued and levy made. B subse- 
quently refused to cancel the judg- 
ment and insisted upon its pay- 
ment. A then filed a bill stating 
the above facts and praying for a 
cancellation of the judgment. 
Should he succeed? 

15. A, with his own money, but 
at the request of B, purchased 
certain lands. A year later, B ten- 
dered said purchase price to A, 


and requested a conveyance of 
said lands, which request A re- 


fused to comply with. B there- 
upon filed a bill in Chancery to 
compel said conveyance. Who 
should succeed? 

16. A filed a bill in Chancery 
against B to have her dower set 
off in lands of which her husband 
died seized. B demurred because 
of the jurisdiction at law. Was 
the demurrer good? 

17. A, a passenger upon a 
ferry, passed from the boat, by in- 
vitation of an employe, by a way 
which was used for animals and 
vehicles. There were two other 
ways exclusively for passengers. 
A runaway horse injured A. In 
a-suit against the ferry company, 
a motion was made for a nonsuit 
on the ground of contributory neg- 
ligence. Should it prevail? 

18. The owner of a building 
had provided a way for entering 
the same. But for years persons 
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entering the building had done so 
by another and shorter way, with 
the acquiescence of the owner. 
The owner dug a hole in this 
shorter way and gave no warning 
thereof, so that a person having 
an invitation from the owner to 
enter the building, and ignorant of 
the hole, fell into it and was in- 
jured. In an action to recover 
damages for the injury a motion 
was made for a nonsuit. Should 
it prevail? 

19. The plaintiff set up a sur- 
veyor’s instrument in the roadway 
of a public street and left it with- 
out any one to look after it or 
warn persons of its presence. De- 
fendant was not looking at the 
street, but was looking at some 
houses he was to repair and in so 
doing ran into and injured the in 
strument. In a suit for damages 
by the owner of the instrument, a 
motion was made to nonsuit the 
plaintiff for contributory neg- 
ligence. Should it prevail? 

20. John Styles was indicted 
for keeping a disorderly house. 
The evidence showed one illegal! 
sale of spirituous liquor upon a 
Sunday. Is he guilty of the of- 
fense charged? 

21. A married woman (Mrs. 
TD) signed the following paper: 

“In consideration of Doe & Co. 
furnishing hardware to my hus- 
band in his business, I promise to 
pay for the same if he does not; 
and I hereby pledge my separate 
property as security for this un- 
dertaking.” 

Doe & Co. having furnished 
hardware on the faith of that docu- 
ment— 

(a) Is Mrs. D liable personally ? 

(b) Is her property liable? 

22. Certain persons organized 
a corporation in this State, the ob- 
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ject of which was stated in the 
certificate of incorporation to be 
the dealing in negotiable securi- 
ties. But the incorporators had 
organized the corporation for the 
purpose of carrying on a “bucket 
shop” business in which the cor- 
poration actually engaged. Are 
the incorporators liable to indict- 
ment? 

23. Before beginning _ suit, 
plaintiff wrote defendant claiming 
$100 as damages for an injury. 
Defendant, in his reply (written 
before suit) said: “I think $100 
is too much, but I am willing to 
pay you $50.” Plaintiff offered 
these two letters in evidence in his 
action to recover damages for the 
injury. Are they admissible over 
objections ? 

24. John Doe assigned to B a 
book account. B brought suit to 
recover the amount due on the ac- 
count. Defendant offered in evi- 
dence statements made by John 
Doe (after he had assigned the 
account) that there was nothing 
due thereon. Are the statements 
admissible over objections? 

25. In an action on a note 
made by A and B jointly, A failed 
to answer, and final judgment, by 
default, was entered against him 
for the whole debt. B answered 
and, upon proper proceedings, 
raised the point that only one final 
judgment could be entered in the 
action, and that the judgment 
against A extinguished the cause 
of action sued upon. Was the 
point well taken? 

26. A complaint alleged that A 
made the contract of sale upon 
which the action was brought. The 
answer made a general denial and 
stated other specific defenses. 
Plaintiff, at the trial, offered to 
prove that the contract was made 
by the agent A. for A’s account. 


It appeared that plaintiff kney 
that fact when the contract was 
made. Is the evidence admissible 
over objections ? 

27. A had a just claim against 
the State of New Jersey for goods 
sold and delivered, for the use of 
the State, upon a contract made 
by its agent, in its name and by 
its authority. May A maintain an 
action against the State to recover 
upon this claim? 

28. A desired to foreclose in 
Chancery a mortgage upon land. 
The mortgagor had died intestate. 
A could not ascertain who were 
his heirs. Whom should he make 
parties defendant ? 

29. An assessment for special 
benefits was made by a Board of 
Assessors upon land of A for pav- 
ing a street. The assessment was 
void because not made according 
to law. A brought suit in equity 
to have the assessment cancelled. 
Should he succeed? 

30. A bill for injunction was 
verified by the oath of complainant 
whose affidavit stated only that he 
had read the bill and that the state- 
ments therein were true to the best 
of his knowledge, information and 
belief. There was no other affida- 
vit. Is he entitled to a temporary 
restraining order upon such an 
affidavit ? 


COUNSELORS’ QUESTIONS. 

1. John Doe, a member of the 
Legislature, was arrested on 4 
capias while returning to his home 
from a session. Was the arrest 
legal? 

2. A’s wife eloped with X, and 
lived in adultery with him. On 
A’s death was his wife entitled to 
dower? 

3. What is meant by coparcen 
ary? Give an example. 

4. On the sale of mortgaged 
premises, the mortgagor being 
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aad, there was a surplus. To 
shom should this be paid? 

5. A, the bailee of goods, was 
notified by X that they belonged 
io X, and, in spite of the bailor’s 
protest, surrendered them to X. 
Whom should bailor sue to raise 
the question of title, and on whom 
is the burden of proof? 

j. A purchaser in New York 
inew Of an advance in the price 
of copper in Europe. His agent in 
Boston did not. A seller asked the 
agent if there had been any ad- 
vance. The agent replied, “None 
that I know of.” A sale was there- 
upon made at the New York price. 
The seller refused to deliver the 
goods on the ground of misrepre- 
sentation. Is he justified in his 
refusal ? 

7. The owner of horses deter- 
mined to sell them by lottery. A, 


at the drawing, was supposed to 
nave won them, and drove them 


iome. It was later found that B 
had won the horses. The owner 
sued A to recover possession of 
the horses. Should he succeed? 
8. A entered into a contract 
with the city of M., and performed 
work thereunder to the amount of 
$5,000, but before completion the 
contract was set aside for irreg- 
ularity in its award. Could A re- 
cover from the city for work done 
before the contract was set aside ? 
% A and B were partners in 
the ice business. A bought out 
B’s interest, and B agreed not to 
tngage, for the space of three 
years, in the ice business in the ter- 
tory covered by the former part- 
nership. Is such a contract valid? 
10. A was authorized by B to 
purchase for him a piece of prop- 
tty at a price not to exceed 
$4,500. A secured the property 
for $3,500, taking title in his own 
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name. He then transferred it to 
B for $4,000, B not knowing the 
price at which A had bought. Can 
B recover the difference in price? 

11. A, the payee of a note, did 
not write his endorsement upon 
the note, but upon a piece of paper 
attached thereto. In a suit upon 
the note, by the holder, is such en- 
dorsement valid ? 

12. A made a bequest to T, 
“when he arrives at the age of 
twenty-one years, to him and his 
heirs forever.” T died before he 
arrived at the age of twenty-one 
years, At his death do his heirs 
take the estate? 

13. A, as administrator of B, 
procured a rule making absolute 
an order to bar creditors. After 
the rule was obtained C presented 
a claim to the administrator which 
he would not allow, although he 
had sufficient assets to pay it after 
payment of all other claims. Is 
this claim admissible? 

14. A filed a bill for discovery, 
alleging that he was informed and 
believed that B had done certain 
things which, if true, would entitle 
A to relief. B demurred to the 
bill as insufficient. Was the de- 
murrer good? 

15. <A, with the connivance of 
B, fraudulently obtained from C a 
large sum of monev, the true 
amount being unknown to B. It 
was agreed that they should divide 
the fund. A then refused to tel! 
B how much he had received or to 
divide the same with B. The lat- 
ter filed a bill for an accounting 
and for a division, Should B suc- 
ceed? 

16. A conveyed to his son, B, 
without consideration, certain 
lands. The father reserved pos- 
session and control thereof by an 
oral agreement. After A’s death 
B contended that the conveyance 





222 


constituted a gift inter vivos. Was 
this contention correct? 

17. An attorney purchased 
from a client a piece of property 
at a price agreed upon. The attor- 
ney at the time knew that he could 
sell the same at a much larger 
price, and immediately did so. 
The client, learning of this, sued 
the attorney for the difference. 
Should he recover? 

18. A was riding in the auto- 
mobile of B when a collision oc- 
curred with a railroad train, by 
reason of which A was injured. 
B, who was driving the automo- 
bile, was guilty of contributory 
negligence. In an action by A 


against the railroad company, was 
he chargeable with the contribu- 
tory negligence of B? 

19. A permitted B to come 


upon his land and create a 
nuisance, by reason whereof C, 
who came upon the land by invita- 
tion of A, was injured. May he 
hold A liable in an action for dam- 
ages? 

20. A was indicted for the 
crime of larceny. The evidence 
showed that he went upon the 
lands of B and took from a tree a 
basket of apples. Under this evi- 
dence was he guilty of the offense 
charged? 

21. A will devised to X a 
house. The devisee was an infant 
whose father was living. May the 
father make a valid lease during 
the infancy of X? 

22. A corporation of New Jer- 
sey, being insolvent, conveyed for 
full value certain land to a creditor 
who knew of the insolvency. Is 
the conveyance good against a re- 
ceiver who was afterwards ap- 
pointed by the Court of Chancery ? 

23. Upon an issue denying a 
judgment in Supreme Court, plain- 
tiff offered in evidence the record 
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of the judgment. The record did 
not show that any process had 
issued against defendant, or hoy 
jurisdiction of his person had been 
obtained. Defendant moved for 
nonsuit. Should it be granted? 

24. The fact in issue being 
whether a private corporation had 
authorized the execution of a cer- 
tain contract, a copy from the 
minutes of the directors’ meeting, 
certified by the secretary as hay- 
ing been adopted, was offered in 
evidence to prove that fact. It was 
objected to. Should it be ad- 
mitted ? 

25. A complaint, in an action 
at law, sought to charge A and B, 
as partners, upon a verbal contract 
made by one of them. The com- 
plaint did not, in express terms, 
allege a partnership; but stated 
that A and B carried on business 
together in the name of one of 
them and that they jointly con- 
tributed all the capital and shared 
jointly in the losses and _ profits. 
On what ground (if at all) is this 
complaint defective? 

26. A complaint, in due form, 
alleged that defendant promised to 
pay plaintiff $1,000 at a certain 
time, but stated no consideration. 
How may defendant take advan- 
tage of this defect? 

27. A writ of attachment was 
issued against the lands of defend- 
ant (as a nonresident) whose usual! 
place of abode was in New Jersey, 
where summons could have bee 
legally served upon him. How 
should defendant proceed to get 
rid of the attachment? 

28. A claimed that he held 4 
mortgage (on which nothing had 
heen paid in fifteen years), and that 
it covered the residence of B and 
was still a valid lien thereon. He 
brought no proceeding to enforce 
his claim. B denied its validity. 
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How (if at all) may B have the 
validity of the alleged lien deter- 
mined ? 

29. A brought suit in equity to 
establish a vendor’s lien and to re- 
cover the balance of the purchase 
money. The bill prayed (1) that 
his lien be established upon the 
land and (2) that the defendant be 
decreed to pay the balance of the 
price for which the lien was 
claimed. Defendant was a non- 
resident and an order of publica- 
tion was duly published and served 
upon him out of the State. He did 
not appear in the suit. Should 
either or both of the prayers of the 
bill be granted ? 

30. In an ordinary case of 
neglect by an executor to file his 
account, should proceedings to 


compel him to account be brought 
in the Orphans’ Court or in the 
Court of Chancery? 





OBITUARIES. 
Mr. JAmgs B. VREDENBURGH. 


Mr. James Brinkerhoff Vreden- 
burgh, a widely-known member of 
the Bar of this State and head of 
the law firm of Vredenburgh, Wall 
& Carey, Jersey City, died at his 
residence at Freehold on June 21, 
after a long illness. 

Mr. Vredenburgh was born at 
Freehold, October 1, 1844, and 
was the son of Hon. Peter Vreden- 
burgh, of Freehold, who was an 
Associate Justice of the Supreme 
Court from 1855 to 1869, and 
whose death occurred in 1873. He 
graduated from Princeton College 
in 1863 and studied law with Mr. 
A. R. Throckmorton. He was ad- 
mitted to the Bar of New Jersey 
as attorney at the June Term, 
1866, and as counsellor three years 
later, 

Taking up the practice of law in 
Jersey City, Mr. Vredenburgh 
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soon went into partnership with 
Mr. Isaac W. Scudder, once a 
member of Congress, and who had 
a long and prominent career until 
his death in 1881. In 1888 the 
firm of Vredenburgh & Garretson 
was established, the junior partner 
being Mr. Abram Q. Garretson, 
who subsequently became an As- 
sociate Justice of the Supreme 
Court. Mr. Vredenburgh was 
local counsel to the Pennsylvania 
Railroad for many years. He 
acted at times as counsel in New 
Jersey to the New York Central 
Road. He was a director of the 
Provident Institution for Savings 
and of the New Jersey Title Guar- 
antee and Trust Company. He 
was a member of the Union 
League Club of New York, the 
Lawyers’ Club, the Princeton 
Club, New York Athletic Club, 
the New Jersey Historical Society 
and the St. Nicholas Society. His 
wife was Miss Emily Van Vorst, 
who was a descendant of Cornelius 
Van Vorst, owner of the property 
on which Jersey City was started. 
Hon. William H. Vredenburgh, 
Judge of the Court of Errors and 
Appeals, also of Freehold, is a 
brother of the deceased, being four 
years his senior, while the children 
of the deceased are Peter, James 
B., Eugene H. and Eleanor. 
Mr. Netson Runyon. 

Ex-City Judge Nelson Runyon, 
of Plainfield, died at his residence 
in that city June 28, of infirmities 
incident to his age. He withdrew 
from active practice gradually dur- 
ing the couple of years before his 
death. 

Mr. Runyon was born in War- 
ren township, Somerset county, 
Dec. 3, 1840, being the eleventh 
of a family of twelve children of 
Squire and Mary LeFarge Run- 
yon. When fourteen years of age 
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his parents removed to Plainfield, 
where Nelson later entered the law 
office of Mr. Cornelius Boice. 
During his clerkship the Civil War 
broke out, when he enlisted and 
served for nine months in Com- 
pany H, 30th N. J. Volunteers. 
Resuming his studies with his eld- 
est brother, Hon. Enos W. Run- 
yon, he was admitted to the Bar 
as attorney at the February Term, 
1862, and as counselor at the June 
Term, 1865. Forming a partner- 
ship with his brother, under the 
firm name of E, W. & N. Runyon. 
the firm was. continued until the 
death of Enos W. in 1889. There- 
after he practiced alone until 1898, 
when he took into partnership 
with him his son, Hon. Wm. N. 
Runyon, now an Assemblyman ot 
Union county in the State Legisla- 
ture. 

Mr. Runyon was Plainfield’s 
first city clerk, being elected in 
1869, and serving during the suc- 
cessive years up to 1877. In 1880 
he was elected city Judge and held 
that position for three years. His 
affiliation with the local Y. M. C. 
A. dates back to the time of its 
organization, his name being en- 
rolled on the charter list. Mr. 
Runyon was active in the associa- 
tion’s work, both as a member and 
director, serving on the board of 
directors for a number of years. 
He joined the Second Baptist 
church when a young man and 
later attended its successor, the 
Central Baptist church. When the 
Park Avenue Baptist church was 
founded his name was enrolled on 
the original roster of members and 
his interest with the religious in- 
stitution continued up to the time 
he was stricken with his fatal ill- 
ness. 

On October 21, 1869. he mar- 
ried Miss Wilhelmina F. Trow, 
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the daughter of the late William 
and Jane R. Trow, who passed 
away February 26, 1908. Four 
sons were born to the union, but 
only two survive: Hon. William 


N. and Carroll T., a mechanica! 
engineer, both living at home. 


BOOK NOTICES. 
REPORT OF THE 37TH AN. 
NUAL MEETING OF THE 
AMERICAN BAR ASSOCIA- 
TION, held at Washington, D. 
C., October 20-22, 1914. Balti- 

more: 1914. Pp 1170. 


This volume was issued some 
time ago, but we have overlooked 
noticing it before. It is one of the 
most important and interesting of 
the similar works as annually put 
out. Besides the extremely val- 
uable reports of the different com- 
mittees on such subjects as the 
Judicial Recall, Drafting of Legis- 
lation, Professional Ethics, Taxa- 
tion, International Law and Con- 
mercial Law, there are the fine ad- 
dresses made by Ex-President 
Taft, Elihu Root, Sir Charles Fitz- 
patrick, and a large number of 
leading lawvers of the country. 
The unusually large number of 
lawyers who attended the meeting, 
numbering apparently over one 
thousand, made this a record an- 
nual meeting. 


REPORT OF THE 25TH AN- 
NUAL MEETING OF THE 
VIRGINIA STATE BAR AS- 
SOCIATION, held July 29-3], 
1913. Pp. 398. 

While this volume has been slow 
to reach us, it is always welcome, 
the subjects treated and addresses 
made at these meetings in Virginia 
proving quite as important 4 
those of any other State. The 
compilation is by Mr. John B. 
Minor of the Richmond Bar. 





